IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
BRADLEY A. WICKS,
Plaintiff,
V. CASE NO. 22-3107-SAC

ANGELA TOLBOSH WINGER,
et al.,

Defendants.

MEMORANDUM AND ORDER TO SHOW CAUSE

Plaintiff Bradley A. Wicks is hereby required to show good cause, in writing, to the
Honorable Sam A. Crow, United States District Judge, why this action should not be dismissed
due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is also given
the opportunity to file an amended complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff filed this pro se civil rights case under 42 U.S.C. § 1983. The Court granted
Plaintiff leave to proceed in forma pauperis. At the time of filing, Plaintiff was detained at the
Rice County Jail in Lyons, Kansas (“RCJ”).

Plaintiff alleges in his Complaint that in June 2016 Defendant Winger sexually assaulted
Plaintiff while she was working as a jailer at the RCJ. Plaintiff alleges that the sexual abuse
violated his Eighth Amendment rights.

Plaintiff claims that when he was being transported from court Defendant Bryant said he
“wished a motherfucker would run.” (Doc. 1-2, at 9.) Plaintiff claims this was an attempt to

intimidate Plaintiff and constituted a verbal threat from Bryant. Plaintiff also claims Sheriff



Evans failed to investigate the threats or to charge Bryant. Plaintiff alleges that these actions
constituted deliberate indifference and criminal negligence.

Plaintiff also alleges that he was denied court access because staff at the RCJ claimed
they could not find a case Plaintiff requested. (Doc. 1, at 6.) Plaintiff also alleges that his
spouse and others were blocked from posting about the situation on social media. Id. at 7.

Plaintiff names as Defendants: Angela Tolbosh Winger, Lyons Police Officer; Tim
Weaver, RCJ Captain; Bryant Evans, Rice County Sheriff; and Max Bryant, Rice County
Deputy. Plaintiff seeks monetary damages and injunctive relief in the form of incorporating
PREA into the facility, prosecuting all officers, and holding Sheriff Evans accountable for
criminal negligence. /d. at 5.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and applies “less stringent standards than formal pleadings

drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts



all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to
relief” requires “more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in 7wombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the

complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at



1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).

II1I. DISCUSSION

1. Statute of Limitations

The statute of limitations applicable to § 1983 actions is determined from looking at the
appropriate state statute of limitations and tolling principles. See Hardin v. Straub, 490 U.S.
536, 539 (1989). “The forum state’s statute of limitations for personal injury actions governs
civil rights claims under both 42 U.S.C. § 1981 and § 1983. . . . In Kansas, that is the two-year
statute of limitations in Kan. Stat. Ann. § 60-513(a).” Brown v. Unified Sch. Dist. 501, Topeka
Pub. Sch., 465 F.3d 1184, 1188 (10th Cir. 2006) (citations omitted). The same two-year statute
of limitations governs actions under 42 U.S.C. § 1985. See Alexander v. Oklahoma, 382 F.3d
1206, 1212 (10th Cir.), rehearing denied, 391 F.3d 1155 (10th Cir. 2004), cert. denied, 544 U.S.
1044 (2005).

While state law governs the length of the limitations period and tolling issues, “the
accrual date of a § 1983 cause of action is a question of federal law.” Wallace v. Kato, 549 U.S.
384, 388 (2007). Under federal law, the claim accrues “when the plaintiff has a complete and
present cause of action.” Id. (internal quotation marks and citation omitted). In other words, “[a]

§ 1983 action accrues when facts that would support a cause of action are or should be apparent.”



Fogle v. Pierson, 435 F.3d 1252, 1258 (10th Cir. 2006) (internal quotation marks and citation
omitted), cert. denied 549 U.S. 1059 (2006). A district court may dismiss a complaint filed by
an indigent plaintiff if it is patently clear from the allegations as tendered that the action is barred
by the statute of limitations. Id. at 1258-59; see also Jones v. Bock, 549 U.S. 199, 214 (2007);
Hawkins v. Lemons, No. 09-3116-SAC, 2009 WL 2475130, at *2 (D. Kan. Aug. 12, 2009).

It plainly appears from the face of the Complaint that Plaintiff’s claims regarding his
alleged sexual assault in June 2016 are subject to dismissal as barred by the applicable two-year
statute of limitations. Plaintiff filed his Complaint on May 26, 2022. Plaintiff’s alleged
violations occurred in June 2016. It thus appears that any events or acts of Defendants taken in
connection with Plaintiff’s claims took place more than two years prior to the filing of Plaintiff’s
Complaint and are time-barred. See Fratus v. Deland, 49 F.3d 673, 674-75 (10th Cir. 1995)
(district court may consider affirmative defenses sua sponte when the defense is obvious from
the face of the complaint and no further factual record is required to be developed). Plaintiff has
not alleged facts suggesting that he would be entitled to statutory or equitable tolling.

2. Court Access

Plaintiff alleges that he was denied a copy of a case he requested and was denied PREA

information.! It is well-established that a prison inmate has a constitutional right of access to the

' The PREA “authorizes the reporting of incidents of rape in prison, allocation of grants, and creation of a study
commission,” but there is nothing in the PREA to indicate that it created a private right of action, enforceable under
§ 1983. Porter v. Jennings, No. 1:10-cv-01811-AWI-DLB PC, 2012 WL 1434986, at *1 (E.D. Cal. Apr. 25, 2012);
see also Burke v. Corr. Corp. of Am., No. 09-3068-SAC, 2010 WL 890209, at *2 (D. Kan. Mar. 10, 2010); Moreno
v. Corizon Medical Provider, No. 16-CV-01064-JCH-LF, 2017 WL 3052770, at *2 (D.N.M. June 21, 2017);
Moorman v. Herrington, No. 4:08CV-P127-M, 2009 WL 2020669, at *2 (W.D. Ky. July 9, 2009) (collecting cases);
De’lonta v. Clarke, No. 7:11—cv—00483, 2013 WL 209489, at *3 (W.D. Va. Jan. 14, 2013); Chinnici v. Edwards,
No. 1:07-cv-229, 2008 WL 3851294, at *3 (D. Vt. Aug. 12, 2008). “Section 1983 imposes liability on anyone who,
under color of state law, deprives a person ‘of any rights, privileges, or immunities secured by the Constitution and
laws.”” Blessing v. Freestone, 520 U.S. 329, 340 (1997). “In order to seek redress through § 1983, however, a
plaintiff must assert the violation of a federal right, not merely a violation of federal /aw.” Id. (emphasis in original)
(citing Golden State Transit Corp. v. Los Angeles, 493 U.S. 103, 106 (1989)). The Court concludes that, as a matter
of law, Plaintiff cannot pursue a § 1983 claim based on a failure to comply with the PREA.



courts. However, it is equally well-settled that in order “[t]o present a viable claim for denial of
access to courts, . . . an inmate must allege and prove prejudice arising from the defendants’
actions.” Peterson v. Shanks, 149 F.3d 1140, 1145 (10th Cir. 1998) (citations omitted); Lewis v.
Casey, 518 U.S. 343, 349 (1996) (“The requirement that an inmate . . . show actual injury derives
ultimately from the doctrine of standing.”).

An inmate may satisfy the actual-injury requirement by demonstrating that the alleged
acts or shortcomings of defendants “hindered his efforts to pursue” a non-frivolous legal claim.
Lewis, 518 U.S. at 351-53; see also Burnett v. Jones, 437 F. App’x 736, 744 (10th Cir. 2011)
(“To state a claim for violation of the constitutional right to access the courts, a prisoner ‘must
demonstrate actual injury . . .—that is, that the prisoner was frustrated or impeded in his efforts
to pursue a nonfrivolous legal claim concerning his conviction or his conditions of
confinement.””) (quoting Gee v. Pacheco, 627 F.3d 1178, 1191 (10th Cir. 2010)).

The Supreme Court plainly held in Lewis that “the injury requirement is not satisfied by
just any type of frustrated legal claim.” Lewis, 518 at 354. Rather, the injury occurs only when
prisoners are prevented from attacking “their sentences, directly or collaterally” or challenging
“the conditions of their confinement.” Id. at 355. “Impairment of any other litigating capacity is
simply one of the incidental (and perfectly constitutional) consequences of conviction and
incarceration.” Id. (emphasis in original); see also Carper v. DelLand, 54 F.3d 613, 617 (10th
Cir. 1995) (“[A]n inmate’s right of access does not require the state to supply legal assistance
beyond the preparation of initial pleadings in a civil rights action regarding current confinement
or a petition for a writ of habeas corpus.”) (citations omitted).

Plaintiff has not alleged that staff at the RCJ prevented him from accessing the courts or

caused him actual injury. The claim is not plausible, particularly since he was able to file this



action in federal district court. Plaintiff’s claim is subject to dismissal.

3. Verbal Threats

Plaintiff alleges that Defendant Bryant threatened Plaintiff when he stated he wished
someone would run while exiting the courthouse. The Tenth Circuit has found that “[m]ere
verbal threats or harassment do not rise to the level of a constitutional violation unless they
create ‘terror of instant and unexpected death.”” Alvarez v. Gonzales, 155 F. App’x 393, 396
(10th Cir. 2005) (unpublished) (finding no constitutionally protected right where plaintiff
claimed guard antagonized him with sexually inappropriate comment), quoting Northington v.
Jackson, 973 F.2d 1518, 1524 (10th Cir. 1992). Plaintiff’s claim is subject to dismissal.

4. Requests for Relief

A. Injunctive Relief

Plaintiff’s request for injunctive relief may be moot if Plaintiff is no longer confined at
the RCJ. See United States v. Wicks, Case No. 22-10029-01-JWB, Doc. 3, Order for Writ of
Habeas Corpus Ad Prosequendum (D. Kan. May 26, 2022). Because Plaintiff’s request relates
solely to alleged wrongdoing on the part of RCJ employees, the Court would be unable to
provide Plaintiff with effective relief and his requests for injunctive relief would be moot.
Article III of the Constitution extends the jurisdiction of federal courts only to “live, concrete”
cases or controversies. Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096,
1109 (10th Cir. 2010). “Article III’s requirement that federal courts adjudicate only cases and
controversies necessitates that courts decline to exercise jurisdiction where the award of any
requested relief would be moot—i.e. where the controversy is no longer live and ongoing.” Cox
v. Phelps Dodge Corp., 43 F.3d 1345, 1348 (10th Cir. 1994), superseded by statute on other

grounds. Consequently, “[m]ootness is a threshold issue because the existence of a live case or



controversy is a constitutional prerequisite to federal court jurisdiction.” Rio Grande, 601 F.3d
at 1109 (internal quotations and citations omitted).

“Past exposure to illegal conduct does not in itself show a present case or controversy
regarding injunctive relief.” O’Shea v. Littleton, 414 U.S. 488, 495 1974). The Tenth Circuit
has applied this principle to § 1983 actions brought by inmates, and held that an inmate’s transfer
from one prison to another generally renders moot any request for injunctive relief against the
employees of the original prison concerning the conditions of confinement. See Green v.
Branson, 108 F.3d 1296, 1299-1300 (10th Cir. 1997); see also Wirsching v. Colorado, 360 F.3d
1191, 1196 (10th Cir. 2004) (inmate’s release from prison moots his claims for declaratory and
injunctive relief); McAlpine v. Thompson, 187 F.3d 1213, 1215 (10th Cir. 1999) (recognizing
prisoner’s release from prison mooted his § 1983 claim for injunctive relief); Love v. Summit
County, 776 F.2d 908, 910 n.4 (10th Cir. 1985) (noting transfer of inmate to different prison
renders his § 1983 claim for injunctive relief moot); see also Pfeil v. Lampert, 603 F. App’x 665,
668 (10th Cir. 2015) (unpublished) (holding that “RLUIPA claims regarding prison conditions
become moot if the inmate plaintiff is released from custody.”) (citations omitted).

The mootness doctrine is based on the reality that even if the inmate receives injunctive
relief, the defendants from the former prison would be unable to provide the relief to plaintiff. If
Plaintiff is no longer detained at the RCJ, his claims for injunctive relief are moot and subject to
dismissal.

B. No Physical Injury

Plaintiff’s request for compensatory damages is barred by 42 U.S.C. § 1997¢(e), because

Plaintiff has failed to allege a physical injury regarding his court access and verbal threat claims.

Section 1997e(e) provides in pertinent part that “[n]o Federal civil action may be brought by a



prisoner confined in a jail, prison, or other correctional facility, for mental or emotional injury
suffered while in custody without a prior showing of physical injury.” 42 U.S.C. § 1997¢e(e).
C. Punitive Damages

Plaintiffs seeks punitive damages, which “are available only for conduct which is ‘shown
to be motivated by evil motive or intent, or when it involves reckless or callous indifference to
the federally protected rights of others.”” Searles, 251 F.3d at 879 (quoting Smith v. Wade, 461
U.S. 30, 56 (1983)). Plaintiff presents no plausible basis for a claim of punitive damages
because he alleges no facts whatsoever establishing that any defendant acted with a sufficiently
culpable state of mind. Plaintiff’s request for punitive damages is subject to dismissal.

D. Criminal Charges

Plaintiff seeks to have Defendants criminally charged. This Court cannot order criminal
charges and cannot order State courts to open or close cases. See Presley v. Presley, 102 F.
App’x 636, 63637 (10th Cir. 2004) (holding that any federal court order for “investigation or
prosecution of various people for various crimes” would “improperly intrude upon the separation
of powers”); Alexander v. Lucas, 259 F. App’x 145, 148 (10th Cir. 2007) (holding that
the Rooker-Feldman doctrine barred plaintiff’s request that the federal district court order a
State-court judge to grant relief).
IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for
the reasons stated herein. Plaintiff is also given the opportunity to file a complete and proper

amended complaint upon court-approved forms that cures all the deficiencies discussed herein.

2 To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended

9



Plaintiff is given time to file a complete and proper amended complaint in which he (1) raises
only properly joined claims and defendants; (2) alleges sufficient facts to state a claim for a
federal constitutional violation and show a cause of action in federal court; and (3) alleges
sufficient facts to show personal participation by each named defendant.

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff is granted until
July 1, 2022, in which to show good cause, in writing, to the Honorable Sam A. Crow, United
States District Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated
herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until July 1, 2022, in which
to file a complete and proper amended complaint to cure all the deficiencies discussed herein.

The clerk is directed to send § 1983 forms and instructions to Plaintiff.

IT IS SO ORDERED.

Dated June 1, 2022, in Topeka, Kansas.

S/ Sam A. Crow

SAM A. CROW
SENIOR U. S. DISTRICT JUDGE

complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff must write the number of this case (22-3107-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint.
See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint,
where he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.
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